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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

---------------------------------------------------------------
 
In re 
 
Stanford International Bank, Ltd.,   
  
  Debtor in a Foreign Proceeding. 
 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 15 
 
Case No. 3-09CV0721-N 
 
 

 
NOTICE OF ANTIGUAN AND SWISS ORDERS  

Messrs. Nigel Hamilton-Smith and Peter Wastell (collectively, “Liquidators”), acting as 

the duly-appointed liquidators of Stanford International Bank, Ltd. (“SIB”) pursuant to an order 

of the Eastern Caribbean Supreme Court dated April 15, 2009, respectfully provide notice to this 

Court of two recent decisions in foreign jurisdictions.   

First, on June 8, 2010 and upon motion by a creditor, the Eastern Caribbean Supreme 

Court ordered that Liquidators be removed from their position as liquidators of SIB 

(the “Removal Order”).  A copy of the Removal Order is attached hereto as Exhibit A.  Pursuant 

to the terms of the Removal Order, Liquidators remain in office because the Removal Order 

orders them to continue SIB’s liquidation until a replacement liquidator has been appointed by 

the Eastern Caribbean Supreme Court.  (Removal Order p. 84.)  Liquidators are filing an 

application to stay the Removal Order pending an anticipated appeal of that order in Antigua.  As 

a result of the Removal Order, Liquidators are filing in the case captioned Securities and 

Exchange Commission v. Stanford International Bank, Ltd., et al, pending in this Court (Case 

No. 3-09CV298-N), an Agreed Motion for Stay of the Proceedings Related to the Agreed Motion 

for Approval of Stipulation of Settlement until the appeal of the Removal Order has been 
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resolved (the "Motion to Stay").  A copy of the Motion to Stay (without its one exhibit – this 

Notice) is attached hereto as Exhibit B. 

Second, on June 8, 2010, FINMA, Switzerland’s financial market supervisory authority, 

issued a decision (the “FINMA Order”) (a) recognizing Liquidators as the appropriate foreign 

representative for SIB, and (b) dismissing a request for recognition filed by Ralph S. Janvey 

(the “U.S. Receiver”).  The U.S. Receiver has 30 days to appeal the FINMA Order to the Federal 

Administrative Court.  A copy of the FINMA Order is attached hereto as Exhibit C.  Because the 

FINMA Order is in French and an official English translation is not available, an unofficial 

English translation of the FINMA Order is attached hereto as Exhibit D. 
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Dated: June 18, 2010 
 
Respectfully Submitted 
 
 
__/s/ Wes Loegering________________________ 
Weston C. Loegering 
State Bar No. 12481550 
Gregory M. Gordon 
State Bar No. 08435300 
Craig F. Simon 
State Bar No. 00784968 
Greg Weselka 
State Bar No. 00788644 
Daniel P. Winikka 
State Bar No. 00794873 
JONES DAY 
2727 N. Harwood St. 
Dallas, Texas 75201 
Telephone: (214) 220-3939 
Facsimile: (214) 969-5100 
 
Attorneys for Nigel Hamilton-Smith and 
Peter Wastell as Liquidators of Stanford 
International Bank, Ltd. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 18, 2010, I electronically filed the foregoing document with 

the Clerk of the Court using the CM/ECF system which will send notification of such filing to all 

counsel of record. 

 

   /s/ Greg Weselka                  
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EXHIBIT A 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

§
§
§
§
§ 

 

v. 

STANFORD INTERNATIONAL BANK, 
LTD., et al. 

Defendants. 

§
§
§
§
§ 
 

Civil Action No. 03:09-CV-0298-N 

 

 

 
AGREED MOTION FOR STAY OF PROCEEDINGS RELATED TO AGREED 

MOTION FOR APPROVAL OF STIPULATION OF SETTLMENT 

Nigel Hamilton-Smith and Peter Wastell (collectively, “Liquidators”), Receiver Ralph 

Janvey, the SEC, and the Examiner, through their respective counsel, respectfully submit this 

Agreed Motion for Stay of the Proceedings Related to the Agreed Motion for Approval of 

Stipulation of Settlement (the “Agreed Motion”).  The parties believe that a stay is necessary 

given recent activity in Antigua related to the status of the Liquidators. 

The Agreed Motion for Approval of Stipulation of Settlement (the “Settlement Motion”) 

(Docket No. 1086) was filed on May 19, 2010 and one objection was filed on June 9, 2010 

(Docket No. 1094).  The time period to respond to this objection has not passed. 

On June 8, 2010, the Antiguan Court that appointed Liquidators ruled on a motion filed 

by a creditor (the “Removal Motion”) to have Liquidators removed from their position as 

liquidators, and ordered that Liquidators be replaced by a new liquidator (the “Removal Order”). 

Liquidators are in the process of seeking a stay of the Removal Order pending an anticipated 

appeal of the Removal Order.  Pursuant to the Removal Order, Liquidators remain in office until 

such time as the Antiguan Court appoints a new liquidator.  
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Liquidators have filed a Notice of the Removal Order in the Chapter 15 Action pending 

before this Court (Case No. 3-09CV0721-N).  A copy of that Notice is attached hereto as Exhibit 

A. 

Liquidators, the Receiver, the SEC and the Examiner agree that, given the Removal 

Order, a stay of the Settlement Motion is in the best interests of the investors and creditors.  The 

parties are currently unable to predict how long a stay will be necessary but believe that the stay 

should be in place until either (a) the anticipated appeal in Antigua is resolved or (b) a new 

liquidator is appointed and has had sufficient time to consider the Settlement Motion.  The 

parties will update the Court regarding the status of the proceedings in Antigua, including any 

stay, appeal or appointment of a new liquidator. 

Because the requested stay would also defer the time period to respond to the one 

objection to the Settlement Motion, counsel for the party that filed an objection to the Settlement 

Motion was consulted regarding this Agreed Motion, and does not oppose this Agreed Motion.  

The parties respectfully move the Court to enter the accompanying Order.  
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Dated: June 18, 2010. 
 

Respectfully submitted, 
 
 
         /s/ Weston C. Loegering     
Weston C. Loegering 
State Bar No. 12481550 
Gregory M. Gordon 
State Bar No. 08435300 
Craig F. Simon 
State Bar No. 00784968 
Greg Weselka 
State Bar No. 00788644 
Daniel P. Winikka 
State Bar No. 00794873 
JONES DAY 
2727 N. Harwood St. 
Dallas, Texas 75201 
Telephone:  (214) 220-3939 
Facsimile:   (214) 969-5100 

Attorneys for Nigel Hamilton-Smith and 
Peter Wastell as Liquidators of Stanford 
International Bank, Ltd.  
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 BAKER BOTTS L.L.P. 

             /s/ Kevin Sadler              

Kevin Sadler 
Texas Bar No. 17512450 
kevin.sadler@bakerbotts.com 
Robert I. Howell 
Texas Bar No. 10107300 
robert.howell@bakerbotts.com 
David T. Arlington 
Texas Bar No. 00790238 
david.arlington@bakerbotts.com 
1500 San Jacinto Center 
98 San Jacinto Blvd. 
Austin, Texas 78701-4039 
(512) 322-2500 
(512) 322-2501 (Facsimile) 

Timothy S. Durst 
Texas Bar No. 00786924 
tim.durst@bakerbotts.com 
2001 Ross Avenue 
Dallas, Texas 75201 
(214) 953-6500 
(214) 953-6503 (Facsimile) 

ATTORNEYS FOR RECEIVER 
RALPH S. JANVEY 
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             /s/ David B. Reece                
Stephen J. Korotash 
Oklahoma Bar No. 5102 
J. Kevin Edmunson 
Texas Bar No. 24044020 
David B. Reece 
Texas Bar No. 24202810 
Michael D. King 
Texas Bar No. 24032634 
D. Thomas Keltner 
Texas Bar No. 24007474 
U.S. Securities & Exchange Commission 
Burnett Plaza, Suite 1900 
801 Cherry Street, Unit #18 
Ft. Worth, Texas 76102-6882 
(817) 978-6476 (dbr) 
(817) 978-4927 (fax) 
 
ATTORNEYS FOR U.S. SECURITIES & 
EXCHANGE COMMISSION 

  
 
 
 
             /s/ John J. Little               
John J. Little 
Texas Bar No. 12424230 
LITTLE PEDERSON FANKHAUSER 
L.L.P. 
901 Main Street, Suite 4110 
Dallas, Texas 75202 
(214) 573-2300 
(214) 573-2323 (facsimile) 
 
THE EXAMINER 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 18, 2010, I electronically filed the foregoing document with 

the Clerk of the Court using the CM/ECF system which will send notification of such filing to all 

counsel of record. 

 

   /s/ Greg Weselka                  
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EXHIBIT C 
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EXHIBIT D 
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                                                                                                                  Swiss Financial Market Supervisory Authority FINMA  
 
 
 

DECISION 
 

of the Swiss Financial Market Supervisory Authority FINMA 
 

dated 8 June 2010 
 

in the case 
 
 

Stanford International Bank (in liquidation) 
44 Church Street, P.O. Box 2010, St. John’s, Antigua, Antigua and Barbuda 

 
regarding 

 
The recognition of a bankruptcy measure pronounced abroad / 

commencement of the ancillary bankruptcy 
 
 

at the request of  
 
 

Ralph Steven Janvey, c/o Krage and Janvey LLP, 2100 Ross Avenue, Suite 2600 Dallas, TX 
75201, United States, represented with address for service at its Office by Mr. Birgit Sambeth 

Glasner, Law Firm Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Geneva 
 
 
 

and 
 
 
 

Nigel John Hamilton-Smith and Peter Nicholas Wastell, residing c/o Vantis Plc, London West 
End Office, 66 Wigmore Street, London, United Kingdom, represented with address for service at 

its Office by Mssrs Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, case postale 6045, 1211 
Geneva 6 

 
 

 
 
 
 
Einsteinstrasse 2, 3033 Berne 
Tel: +41 (0)31 327 91 00, Fax +41 (0)31 327 91 01 
www.finma.ch 
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In fact 
 

A. Introduction 
 
(1) On 19 May and 28 May two applications for the recognition of foreign bankruptcy was referred 
to the Swiss Financial Market Supervisory Authority FINMA, relating to the establishment of 
Stanford International Bank Limited (in liquidation) (hereafter “SIB”), the sole shareholder of which 
is Robert Allen Stanford.  
 

(2) The first application was filed by Ralph S. Janvey, appointed receiver of SIB by the American 
authorities (hereafter referred to as “receiver Janvey”) and the second by Peter Wastell and John 
Hamilton-Smith, appointed liquidators of SIB by the authorities of Antigua and Barbuda (hereafter 
the “Wastell and Hamilton-Smith liquidators”). 

(3) The following facts emerge from the file delivered to FINMA, the allegations of the parties being 
recorded where necessary.  

B. Robert Allen Stanford and the Stanford group 

(4) Robert Allen Stanford, born on 24 March 1950, is an American citizen and a citizen of Antigua 
and Barbuda (file 159860 Series B, p. B201; hereafter “p. B201”). His place of residence has not 
been able to be clearly established within the context of these proceedings; however it emerges 
from the file that he divided his time mainly between the American Virgin Islands, at Ste. Croix and 
at his residence in Antigua. Robert Allen Stanford has not lived in the United States for about fifteen 
years (p. B192 [44]), although be was arrested on American soil, in Virginia, on 18 June 2009. To 
date, he remains in custody prior to trial (p. B191).  

(5) Robert Allen Stanford was at the head of a group including approximately a hundred units which 
he directly and indirectly controlled (hereafter the “Stanford Group”) (p. 309). The Stanford Group 
was active in 13 American states, in Canada and a dozen countries in Europe and in South 
America (p. 688). He offered a broad range of financial and banking services, including the trading 
of securities and precious metals, setting up trusts, the issue of financial products and private equity 
investments (p. 687). The Stanford Group also invested in real estate, as well as in various other 
industries such as the hotel industry (p. 686). It employed approximately 3000 people, a little less 
than half of whom in the United States (p. 677).  

(6) According to the undisputed evidence appearing in the file, which the international press has 
largely reiterated, it appears that in fact, Robert Allen Stanford, through the Stanford Group, was at 
the origin of an enormous fraud of the “snowball” type relating to approximately 7 billion dollars to 
the detriment of many investors (p. 3339 and p. B132). 

(7) It is the suspicion of the setup of this vast Ponzi scheme which, moreover, led the U.S. 
Securities and Exchange Commission to request the American courts for various measures against 
the companies making up the Stanford Group (p. 783 to 808), including SIB. At the same time, the 
competent American authorities also commenced criminal proceedings and ordered the charging 
and arrest of Robert Allen Stanford, his closest collaborators and the head of the Antigua and 
Barbuda regulation authority, Leroy King (p. 1343 to 1372). According to the international press, 
Leroy King was arrested in Antigua and currently remains in custody with a view to extradition (file 
159860, Series C p. 57; hereafter referred to as p. C57).  

 

2/21   
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C. Stanford International Bank Limited (in liquidation) 
 
(8) According to the receiver Janvey, SIB had no other aims and activities than to serve as a 
vehicle and means for Robert Allen Stanford to better operate his gigantic fraud. SIB, although 
formally domiciled in Antigua and Barbuda, was in fact administered in the United States and did 
not exercise any activity in the State where its head office was incorporated. Its banking services 
were sold by entities located in the United States and its income was immediately allocated to 
jurisdictions other than Antigua and Barbuda. For the receiver Janvey, SIB was merely a façade 
intended to gain the confidence of investors in order to make it easier to steal from them. SIB had 
its actual office in the United States (p. 525 [14 to 22] and p. 139 [31 to 50]). 
 
(9) These assertions are disputed by the liquidators appointed by the jurisdiction of Antigua and 
Barbuda who explain in substance that banking services were actually offered from Antigua and 
Barbuda, the place where the customer relations were created, documented and provided (p. B 
[131]). Therefore, SIB included no less than 80 collaborators in Antigua, (p. B525 [80], who 
processed, kept accounts and retained the transactions carried out by SIB. The bank statements of 
all customers were prepared and sent from Antigua and Barbuda (p. 248 [105]). 
 
(10) Incorporation and activities. SIB was incorporated in Antigua on 7 December 1990 (p. B159) 
under the corporate name Guardian International Bank Limited (p. B157) before changing its name 
to Stanford International Bank Limited on 20 December 1994 (p. B160). According to its licensor’s 
certificate and pursuant to the law of Antigua, SIB was authorised to conduct “international banking” 
activities (p. B157). In this respect, SIB was able to accept deposits from the public (p. B112 [7]), 
but only from people not resident in Antigua and Barbuda and in currency other than those from the 
Caricom (Caribbean Community) (p. 1340 and p. B536). SIB was subject to surveillance by the 
Financial Services Regulatory Commission of Antigua and Barbuda, the main director of which, the 
abovementioned Leroy King responsible for SIB, is suspected of having been an accomplice of 
Robert Allen Stanford (p. 1362 and 1363).  
 
(11) In its capacity as a bank licensed in Antigua and Barbuda, SIB was authorised to accept 
deposits from the public, within the limits set out above. Consequently, it issued and sold 
certifications of deposits bearing interest (p. B375 to B386), offered demand deposit accounts 
(between 24 hours and 15 days; p. B383), as well as a credit card service (p. B357 and B358). SIB 
also granted loans and issued letters of credit (p. 353 to 356). These services were, however, not 
available to Antiguan residents.  
 
(12) Employees and tasks. SIB employed approximately 93 people, including 88 active in Antigua 
and the remainder in Canada working within a representative office (p. B494 and B495; p. 843 to 
848) with a wage bill of 3 million USD. At the same time, SIB paid to other entities in the Stanford 
Group, the sum of 268 million in fees (p. 128 [38]). 
 
(13) The employees of SIB in Antigua had manuals, procedures and precise instructions regarding 
the execution of the routine tasks and more generally the activity of SIB in Antigua, namely the 
opening of accounts, including the compliance check and cashing cheques (p. B282 to B393 and p. 
B978 to B1118). SIB was overseen by a board of directors consisting in particular of Robert Allen 
Stanford and his father, James Stanford.  
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(14) Premises. SIB occupied a whole building in Antigua, located in St. John’s, which it rented from 
another entity in the Stanford Group, Stanford Development Company Ltd (p. 1391 [38]). Its 
advertising brochure (not dated) refers to an address in Antigua and indicated a telephone number 
the prefix of which is the one for Antigua (p. B887 and p. 1148 and 1161).  
 
(15) Customers and money flows. The SIB customers were mainly from North America, Central 
America and South America. In particular SIB included 37.29% Venezuelan customers totalling 
20.98% of deposits, 15.66% American customers totalling 21.85% of deposits (p. B625 and B24). 
Finally 21.22% of the customers were residents of Mexico, Peru, Panama, Columbia, Haiti, Canada 
and the British Virgin Islands. These figures do not take into consideration 4,000 bank accounts 
opened in the name of Stanford Trust Company Ltd in Antigua and Barbuda, the nationality and 
place of residence of the ultimate beneficiaries of which are not known (p. 251 [34 to 36]).  
 
(16) According to the “referral manual” of SIB (p. B363 to B367), only payments from customers 
made by cheque were deposited with SIB directly; bank transfers from customers were carried out 
to accounts opened in the name of SIB in the books of the Canada Dominion Bank in Canada for 
payments in USD or with the HSBC Bank plc in London for payments in GBP. Thus it is not 
disputed that most of the customers’ funds were not directed to Antigua, but to other countries (p. 
265).  
 
(17) Assets in Switzerland belonging to SIB. It emerges from the file that SIB had opened several 
accounts in Switzerland, mainly, if not exclusively in Geneva (p. 342). All the assets located in 
Switzerland amounted to approximately 353 million (p. 342-43).  
 
D. Proceedings in the United States 
 
(18) By decision of 16 February 2009 (p. 146 to 168), at the request of the United States Securities 
and Exchange Commission (SEC), the United States District Court for the Northern District of 
Texas Dallas Division (hereafter the “District Court of Northern Texas”) ordered the appointment of 
a “receiver” in the person of Ralph S. Janvey with a view to administering all the assets directly or 
indirectly controlled by Robert Allen Stanford, SIB, Stanford Group Company, Stanford Capital 
Management LLC, James M. Davis and Laura Pendergest. In his application, the SEC claimed that 
the establishment of a receivership was necessary with a view to protecting the investors against 
the misappropriation of their assets by Robert Allen Stanford, he in fact being suspected of 
operating a Ponzi scheme (p. 784 to 808). Ralph S. Janvey was thus granted a range of powers, 
from which it emerges that they were, nevertheless, substantially limited, to acts of a preventive 
nature (in particular, p. 239 [para. 3], p. 238 [para 5], p. 231 [lit. c and para 14]) and in time, until the 
expiry of the decision or new decision (p. 239 [para 4]). He also had the mission of obtaining the 
accounts books and any other company or accounts documents allowing him to draw up an 
inventory of the assets belonging directly or indirectly to Robert Allen Stanford (p. 230 to 240). 
Finally it was prohibited for the defendants to interfere in the management of the daily business (p. 
234 [para 10 and 11]). 
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(19) By decision of 12 March 2009, the text of which is almost identical to the first, the powers of the 
receiver Janvey were extended (p. 216 to 227). In particular he was authorised to present a 
bankruptcy application according to Chapter 11 of the United States Bankruptcy Code (p. 222 [para 
6]): “The Receiver shall have the sole and exclusive power and authority to manage and direct the 
business and financial affairs of the Defendants, including without limitation, the sole and exclusive 
power and authority to petition for relief under the United States Bankruptcy Code, 11 U.S.C. §§ 
101 and subsequent (the “Bankruptcy Code”)”. Art. 101 to which it refers defines “petition” as any 
application filed according to articles 301 to 304 of the Bankruptcy Code. Article 303 deals in 
particular with non voluntary bankruptcy.]). The option to request bankruptcy was denied to any 
other person (p. 220 [para 10 lit. e]). 

(20) According to both abovementioned decisions, all the assets belonging to SIB, no matter where 
they are located, were ordered to be administered by the court (p. 168 [1] and 157 [1]). However, it 
does not follow from this that the receiver has the power to distribute the bankruptcy assets to the 
creditors: at most, it is his duty to protect their interests by maximising the assets in the bankruptcy. 
Distribution is, however, possible on the basis of a fair ad hoc plan approved by the court (p. 316 
[22]). 

(21) By instrument dated 15 May 2009, the liquidators Wastell and Hamilton-Smith were authorised 
to present, before the American courts, an application for the recognition of the compulsory 
liquidation decision from the authorities in Antigua and Barbuda as the “foreign main proceeding” 
(p. B1033 to B1037). No judgement has been delivered to date.  

E. Proceedings in Antigua 

(22) At the request of the Financial Services Regulatory Commission, the High Court of Justice in 
Antigua and Barbuda pronounced the receivership of SIB by decision of 26 February 2009 and 
appointed Nicholas Peter Wastell and Nigel Hamilton-Smith as the manager-receivers, responsible 
for protecting the assets of SIB and preventing their misappropriation (p. B92 to B96).  

(23) Subsequently, the putting into liquidation and winding-up of SIB was pronounced by decision of 
17 April 2009 by the High Court of Antigua and Barbuda; Nicholas Peter Wastell and Nigel 
Hamilton-Smith were appointed the liquidators (p. B145 to B154). The putting into liquidation was 
declared immediately enforceable (p. B145 [31]). It emerges from the decision of 17 April and from 
its recitals, that not only did the receiver Janvey present his arguments to the court by “amicus 
curiae”, but that his adviser was also able to participate at the hearings which preceded the 
decision (p. B154).  

(24) According to the abovementioned decision, all the assets of SIB, no matter where they were 
located, were administered by the court (p. B152 [4]). It emerges from the text of the decision that it 
is the duty of the liquidators to collect all the SIB assets in order to allocate them to the collective 
satisfaction of its creditors. The assets realised in this way will serve in the first instance to pay off 
the costs of the bankruptcy assets, as well as the former employees of SIB, then creditors 
according to the rank set out in law, in this case the International Business Corporations Act of 
1982, and finally the SIB shareholders (p. B78 [7.1 to 7.4] and p. B812 [art. 289]). It emerges from 
the provisions of the law that in the event there are insufficient assets, the creditors are 
compensated in proportion with their claim, according to the priority of categories (p. B812 [art. 289 
(3)]). All creditors, irrespective of their residence, may participate in the distribution of the assets (p. 
B820 [16], p. B812 [art. 280]) 
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(25) The receiver Janvey was authorised to give notice of appeal of this decision (p. B756 [6]). It 
appears that an SIB creditor had also announced his intention to give notice of appeal, without it 
being clearly defined if this was the case (p. B756 [7]). Suspensive effect was granted to the 
receiver Janvey (p. B756 [6]): furthermore he did not claim the contrary.  

(26) Finally, by decision of 24 April 2009, the High Court of Antigua and Barbuda dismissed the 
application of the receiver Janvey to appear in his capacity as a party to the proceedings (p. B92 to 
B113).  

F. Applications for recognition before FINMA 

(27) Receiver Janvey. By petition of 19 May lodged before this Authority, receiver Janvey requested 
authority to execute the decision issued by the District Court of Northern Texas dated 16 February 
2009 (p. 327). By letter dated 28 May 2009, the adviser of receiver Janvey explained that he also 
requested the authority to execute the decision of 12 March 2009 (p. 344).  

(28) The certified copies and marginal notes of the abovementioned decisions were filed in court (p. 
397 to 420), as well as a “certificate of effectiveness” signed by a lawyer practising at the bar in 
Texas aiming to demonstrate the enforceable nature of both decisions, together with a copy of art. 
62 of the American code of civil procedure (“Rules of civil procedure”; p. 169 to 172).  

(29) Liquidators Wastell and Hamilton-Smith. By request of 27 May 2009 lodged before this 
Authority, the liquidators Wastell and Hamilton-Smith requested authority to execute the decision of 
the High Court of Antigua and Barbuda of 17 April 2009. 

(30) The original of the abovementioned decision, together with the marginal note by Haye was filed 
in court (p. B143 to B155), as well as an extract from the applicable law of procedure and an 
affidavit aiming to demonstrate the enforceable nature of the decision, as well as the suspensive 
effect of any appeal (p. B89 [6] and p. B69 [42.8]). 

(31) Both parties were able to take a position on the allegations of the other by pleadings of 17 
August 2009, an exchange of documents having been ordered (p. 431 and B136). Receiver Janvey 
added to his application and filed new documents in court on 28 May, 4 and 11 June, 3 and 21 July, 
28 September, 7, 11, 22 December 2009, 7 January, 4 and 24 March, 20 April 2010. The 
liquidators Wastell and Hamilton-Smith filed an application to be joined to the proceedings dated 25 
May 2009 and a request for recognition dated 28 May 2009. This was added to and new 
documents filed in court on 15 June, 27 July, 8 October, 3 December 2009, 28 January, 2 March, 
14 April and 7 May 2010.  

G. Proceedings before the Court of first instance of the canton of Geneva 

(32) By application of 4 May 2009, the liquidators Wastell and Hamilton-Smith requested from the 
court of first instance of the canton of Geneva the authority to execute the liquidation decision of 17 
April 2009 issued by the Antigua authorities (p. B825 to B835). The receiver Janvey intervened at 
the court to object to their application (p. 481 to 497). Following two hearings, the liquidators 
withdrew their request (p. 479 and 480) without receiving the approval of the American receiver. 
The court in Geneva struck the case off the list by notice of 11 June 2009 (p. B568 and B569). 
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Reasons in law 

H. Joinder of cases 

(33) Two competing applications were referred to FINMA specifying the recognition of two 
liquidation decisions relating however to the same establishment. The conclusions reached by the 
parties are identical.  

(34) Even if the joinder of cases is not formally set out in Federal law regarding administrative 
proceedings (PA; RS 172.021), this may be pronounced in accordance with the principle of 
procedural economy (Judgement of the Federal Administrative Court C-873/2006 of 16 October 
2007) and in order to avoid the risk that contradictory judgements are pronounced (see also ATF 
123 V 214, recital E. 1: “Administrative law appeals involve similar evidence, relate to common legal 
matters and are directed against the same judgement, so that it is justified to join them and to 
assess them in a single judgement.” To this it can be added that art. 31 PA requires that each of the 
parties is heard regarding the allegations of the other if they are defending divergent interests.  

(35) In this case, the joinder allows FINMA to conduct one and the same recognition proceeding 
and is therefore, consistent with the principle of procedural economy. It also makes it possible to 
ensure that no contradictory judgement is delivered and that the right to be heard is observed for 
both parties, who have reached identical conclusions, but paradoxically, pursue divergent interests.  

I. Competence of a court ratione materiae 

(36) According to art. 37g subparagraph 1 of the law regarding banks (LB; RS 852.0), FINMA is the 
only authority competent to pronounce the recognition of an insolvency measure pronounced 
against a bank located abroad.  

(37) Foreign Bank. The notion of a foreign bank is defined in art. 1 subparagraph 1 of the FINMA 
order regarding foreign banks (OBE-FINMA; RS 952.111). According to this provision a foreign 
bank: (i) is any enterprise organised according to foreign law and which has foreign authorisation to 
practise a banking activity, (ii) displays the term “bank” in its corporate name, in the description of 
its company purpose or in its commercial documents or (iii) practises a banking activity in the sense 
of art. 2a of the order regarding banks (OB; RS 952.02). These conditions are alternatives (CFB 
Bulletin 48 (2006) p. 281/282).  

(38) SIB is a legal entity organised according to the law of Antigua and Barbuda (see supra ch. 10). 
Subject to the supervision of the Financial Services Regulatory Commission of Antigua and 
Barbuda, it has a license allowing it to conduct international banking transactions and its corporate 
name includes the word “bank”. It is able to accept deposits from the public (except residents of 
Antigua and Barbuda) and to issue in return certificates bearing interest; it granted loans, even if 
this activity was limited (see above ch. 11).  

(39) As it is organised in accordance with foreign law, holds a banking license, practises a banking 
activity and bears the term “bank” in its corporate name, SIB must be considered to be a foreign 
bank as in art. 1 subparagraph 1 OBE-FINMA. In this respect, it will be established that the fact that 
that SIB was able to serve as a vehicle aiming to commit offences against the assets, within the 
Stanford Group, does not in any way change its status as a bank in the formal sense.  

 

7/21   

Case 3:09-cv-00721-N   Document 69    Filed 06/18/10    Page 126 of 140   PageID 2454



finma 
 

 
(40) Insolvency measure. The definition of the decision for which recognition is requested is made 
according to the court with jurisdiction (Gabrielle Kaufmann-Kohler / Antonio Rigozzi, French 
comment LP, art. 166 LDIP N7). Art. 37g LB is not limited to making provision for the recognition for 
bankruptcy decisions alone. On the contrary, it includes all decisions and measures relating to 
insolvency. An insolvency decision according to art. 37g LB, for which authority to execute may be 
required before FINMA, is a procedure which occurs under the control of an authority or a court, 
with a view to responding to a situation of overindebtedness or insolvency, in which, the equality of 
the creditors is retained, at the very least, within the categories, and for which the ultimate aim is 
either to continue the enterprise, or, in the event of failure, the general implementation involving the 
allocation of all the debtor’s assets to the collective satisfaction of the creditors. In the examination 
of the status of the decision for which authority to execute is requested, the content of the foreign 
law is automatically established, pursuant to art. 16 of the Federal law regarding international 
private law (LDIP; RS 29). The parties, however, are not exempt from collaborating in its 
establishment (ATF 124 I 49, cons. 3b). 
 
(41) Receivership under American law. The receiver Janvey asserts that receivership is an 
insolvency procedure which has the aim of the collective satisfaction of the creditors according to a 
fair scheme previously approved by a court (p. 334; p. 1393 to 1395). He also explains that 
according to his duties as receiver, he is obliged to liquidate the assets of the Stanford Group, 
including SIB, and to redistribute the proceeds according to a scheme approved by and under the 
supervision of the United District Court Judge (p. 314). His powers would be similar to those of a 
trustee in bankruptcy, as the setting up of the receivership is frequently used within the context of 
insolvent companies, because this presents the advantage of being less costly for the creditors (p. 
311-315). In support of his assertions he produces an American decision, issued by the 6th Circuit 
(Court of Appeal), Liberte Capital Group, LLC v Capwill, 462F.3d 543 (6th Cir. 2006), a 
memorandum signed by an American practitioner (p. 1371-1372) and an affidavit by a law 
professor from the University of Texas asserting that he has sound experience in matters of 
insolvency (p. 189-214). The assets placed in receivership are distributed according to a scheme 
observing the concept of the equality of creditors (p. 1371 and 1372). 
 
(42) The assertions of the receiver Janvey are disputed by the liquidators Wastell and Hamilton-
Smith, according to who the American receivership is a procedure of a preventive nature the 
ultimate aim of which is not the distribution of the assets to the creditors, but the protection of the 
bankruptcy assets (p. B238 to 249). In support of their allegations, the liquidators Wastell and 
Hamilton-Smith produce an affidavit from a lawyer practising insolvency law (p. B859 to B884) and 
a judgement from the High Court of Justice Chancery Division (English courts) for which the 
receivership established by the decisions of 16 February and 12 March 2009 is not a procedure 
relating to insolvency in the sense of the standard law of the United Nations Commission for 
international commercial law on international insolvency (p. B630 to B658).  
 
(43) The receivership was ordered and the receiver Janvey appointed at the request of the United 
States Securities and Exchange Commission (ch. 18), a supervisory authority for traders of 
securities. In his application, he requested the court to establish a receivership with a view to 
protecting the investors against the misappropriation of their assets by Robert Allen Stanford, as he 
was, in fact, suspected of operating a Ponzi scheme (ch. 18). Moreover, it emerges from the text of 
the first decision delivered by the Courts in Texas that the mission of the receiver Janvey was 
limited to preventive measures aiming mainly to protect the assets belonging to the Stanford empire 
and to prevent their misappropriation. He also had the mission of obtaining the accounts books and 
all other company and accounts documents allowing him to draw up an inventory of the assets 
belonging directly or indirectly to Robert Allen Stanford (above ch. 18 and 19).  
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(44) The text of the second decision is almost identical to the first except that the receiver is 
expressly authorised to present a bankruptcy petition: “The Receiver shall have the sole and 
exclusive power and authority to manage and direct the business and financial affairs of the 
Defendants, including without limitation, the sole and exclusive power and authority to petition for 
relief under the United States Bankruptcy Code, 11 U.S.C. §§ 101 and subsequent (the 
“Bankruptcy Code”)”. Art. 101 in question defines “petition” as any petition filed according to art. 301 
to 304 of the Bankruptcy Code. Art. 303 deals in particular with involuntary bankruptcy. 
 
(45) However, it does not emerge from the abovementioned decisions that the receiver has the 
power to distribute the assets of the bankruptcy to the creditors: at most, it is his duty to protect 
their interests by maximising the assets of the bankruptcy. Distribution is, however, possible on the 
basis of a fair ad hoc plan approved by the court (ch. 20). However, even if the receiver Janvey 
asserts that the plan must be “fair”, it is not established or possible to establish if the principle of the 
equality of creditors will be observed.  
 
(46) Consequently, if it is possible to assert that the receivership is a procedure aiming at 
collectively satisfying the creditors of an entity by means of its assets, under the supervision of a 
court, this authority is not in a position to establish that the principle of equality of creditors is 
observed. This matter may remain open, as will be seen below within the context of the 
interpretation of art. 37g LB (see below ch. 62ss).  
 
(47) Liquidation according to the law of Antigua and Barbuda. The liquidators Wastell and Hamilton-
Smith allege that the liquidation procedure in Antigua is in every way similar to a bankruptcy 
procedure in Switzerland since SIB is wound up and liquidated, under the supervision of a judiciary 
power, and as its assets must be paid to all its creditors under the administration of a court, the 
principle of equality is, in fact, observed (p. B127; p. B256 to 258). They file in court the relevant 
extracts of the law (ch. 30). The receiver Janvey does not take a position with regard to this matter.  
 
(48) It emerges from the text of the decision of 17 April 2009 that winding-up with liquidation of SIB 
is ordered and that it is the duty of the liquidators to collect all the assets of SIB in order to allocate 
them to the collective satisfaction of the creditors. The assets realised in this way will serve to pay 
off the bankruptcy costs in the first instance, as well as the former employees of SIB, then the 
creditors according to the rank provided for in law, in this case the International Business 
Corporations Act of 1982, and finally the SIB shareholders (above ch. 24). It emerges from the 
provisions of the law that in the event of insufficient assts, the creditors are compensated in 
proportion with their claim, according to the system of priority of categories (ch. 24). All creditors, 
without regard to their place of residence, may participate in the distribution of the assets (ch. 24). 
The procedure described in this way corresponds in every way to the definition of the principle of an 
insolvency measure set out above (ch. 40). It will be a matter for the authority to which the case to 
wind up the company is referred and, through the liquidators, to assume jurisdiction for these 
assets, realise them, then allocate them to the collective satisfaction of the creditors. The authority 
must pay off the creditors according to a pre-established order of priority which will make it possible 
to guarantee their equality within the categories. In the event of insufficient assets, the first category 
creditors are paid off as a priority over the subsequent categories, and they will compete pro rata 
within their categories.  
 
(49) Under the terms of the above, FINMA is competent with regard to the matter of assuming 
jurisdiction for the application for the authority to execute by the liquidators Wastell and Hamilton-
Smith.  
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J. Active legitimation 
 
(50) According to art. 37g LB and 166 LDIP, a foreign insolvency measure delivered in the State 
where the debtor is resident is recognised in Switzerland at the petition of the authorised 
representatives or of a creditor. The term authorised representative means any person, who by 
virtue of the law or of the decision in question, has the power to administer, manage and alienate 
the debtor’s assets (see to this effect, Hans Hanisch, Die Vollstreckung von ausländischen 
Konkurserkenntnissen in der Schweiz, AJP/PJA 1999, p. 17/18 p. 23).  
 
(51) In this case, under the terms of the decisions of 16 February and 12 March 2009, the receiver 
Janvey is entitled to administer and manage the assets of SIB, as well as to realise them.  
 
(52) The same applies for the liquidators Wastell and Hamilton-Smith under the terms of the 
decision issued by the High Court of Antigua and Barbuda of 17 April 2009. 
 
(53) Both receiver Janvey and the liquidators Wastell and Hamilton-Smith are, therefore, competent 
to request the authority to execute the decisions of 16 February and 12 March 2009 and 17 April 
2009, respectively. FINMA took up the case for each of the petitions.  
 
K. Defence of res judicata 
 
(54) The receiver Janvey, in his adviser’s writings, raises the defence of res judicata against the 
petition filed by the liquidators Wastell and Hamilton-Smith before this authority. In fact, according 
to the receiver Janvey, the unilateral withdrawal of their petition before the courts in the canton of 
Geneva by the latter would have the value of a judgement on the merits with res judicata or final 
judgement in the factual sense (p. 1383). He explains that lodging the original of the summons 
written by the registrar implies commencement of legal proceedings and also creates procedural 
relationship. In such a case, the unilateral withdrawal constitutes withdrawal of an action provided 
with res judicata (p. 1382). 
 
(55) In accordance with Federal law, the existence of a first judgement is a hindrance to the 
commencement of a new civil procedure if the latter divides the same parties, whether it relates to 
the same claim or whether it is based on the same complex evidence (principle of res judicata; ATF 
119 II p. 89). However, in principle only judgements on the merits and exceptionally procedural 
judgements only when they are deciding on admissibility acquire the defence of res judicata (ATF 
127 I 133/139; ATF 115 II 187/189). Condamnatory or formative decisions which put an end to 
disputes relating to rights and obligations, the status of a person or even application for a 
declaratory judgement are judgements on the merits, in brief those which decide on the merits of a 
claim (Fabienne Hohl, Civil Procedure, T.I, N 1239 and 1259, 2001). Decisions on admissibility are 
decisions which decide on the existence of a procedural condition, in particular the ratione loci 
jurisdiction. A judgement establishing the lack of ratione loci jurisdiction prevents the plaintiff from 
renewing its action, based on the same evidence, before the same court (SJ 2009 I 92 and Adrian 
Staehelin/Daniel Staehelin/Pascal Grolimund, Zivilprozessrecht, 2007, p. 412).  
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(56) In this case, it is appropriate to establish that the ordinary court would not have been 
competent ratione materiae to assume jurisdiction for the petition. Therefore, even if the 
proceedings had continued, it would have resulted in an inadmissible judgement which would not 
have prevented the plaintiff from renewing its case before FINMA.  
 
(57) In addition, in the specific case of a recognition decision, the requested State allows a foreign 
decision to deploy it effects on its own territory (ATF 120 II 83/86) therefore, renouncing part of its 
sovereignty. The recognition decision is, therefore, neither condemnatory nor declaratory. It does 
not imply creation of rights and obligations (ATF 134 III p. 367, cons. 3.3, JdT 2009 I p. 287, cons. 
3.3; ATF 129 III 626/635), because it cannot have more effect than the decision for which authority 
to execute has been requested. As a general rule, Swiss law grants recognition if the conditions are 
met (Paul Volken, ZK-IPRG, Art. 25, N 6ss and Art. 27 LDIP N 1 and 54, 2 ed.) and tends to avoid a 
debate on the material substance (ATF 120 II 83, JdT 1995 I 14/16), because it is not the 
responsibility of the Swiss court to take another decision regarding a matter settled by foreign 
courts.  
 
(58) The petition for recognition lodged by the liquidators Wastell and Hamilton-Smith with the Court 
of First Instance in the canton of Geneva did not, therefore, have the aim of creating new rights and 
obligations for each of the interested parties, but to obtain recognition of a foreign law measure on 
Swiss territory and to allow it to deploy its effects there. In such a case, the court was not called on 
to settle a matter of substantive law, but to decide if the conditions of the recognition were met in 
casu. Consequently, it is of little significance that the proceedings are ended by the unilateral 
withdrawal of the petition by the applicants or by a judgement of lack of jurisdiction as a result of the 
matter, the defence of res judicata cannot be relied on because the commenced proceedings did 
not have the aim, and would not have the effect of settling a substantive dispute between two 
parties.  
 
(59) The defence of res judicata raised by the receiver Janvey is, consequently, dismissed.  
 
L. The principle of unity of bankruptcy and the tension between the recognition of the actual 
head office and the head office where the company is incorporated 
 
(60) According to art. 37g al. 1 and 2 LB, FINMA decides on the recognition of decisions relating to 
the insolvency pronounced abroad. I may also recognise such measures if they are pronounced in 
the State where the bank has its actual head office.  
 
(61) Two competing applications for recognition of compulsory execution have been referred to 
FINMA in this case, one issued by the State where the company is incorporated, the other by the 
State of the actual head office of a banking institution. Recognition of these two decisions at the 
same time cannot be pronounced. In fact, the principle of the unity of bankruptcy established in art. 
55 of the Act regarding the pursuit of debts and bankruptcy (LP; RS 288.1) prohibits commencing 
two bankruptcies at the same time. This principle is a result of international law art. 167 
subparagraph 2 LDIP which prevents the commencement of simultaneous ancillary bankruptcy 
proceedings (Henri-Robert Schübbach, French Comment LP, art. 55, N17). As recognition of 
bankruptcy leads as of right to the commencement of ancillary bankruptcy proceedings, recognition 
will only be pronounced regarding a single foreign decision.  
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finma 
 
(62) Under these conditions, it is justified to adopt the interpretation from art. 37g subparagraph 1 
and 2 to assess which order of priority will be given in such a case as this in order to deal with the 
two petitions.  
 
(63) According to the recognised principles of interpretation, the law can be interpreted in 
accordance with its letter; in the event of uncertainty regarding the sense of the standard, the real 
meaning of the provision in question may be established by examining the preparatory documents 
(interpretation, history), according to the standard practice of the law (systematic interpretation) and 
the aim and sense of the law (teleological interpretation) (ATF 133 III p. 497, cons. 2.5 and the 
quoted references).  
 
(64) According to the second subparagraph of art. 37g LB, FINMA may pronounce recognition of a 
foreign decision relating to a bank and issued by the State where its actual head office is located. 
The jurisdiction of FINMA to recognise a decision from the actual head office is tempered with the 
use of the condition depending on the discretion of the party “may”, but also by the addition in the 
text of the adverb “also”. Taken in its strictly literal sense, the law offers the option to the authority to 
recognise a decision by the State where the actual head office is located, but does not make this an 
obligation. Therefore, it is a matter of an option which is offered to it, or even a prerogative. The 
order of the subparagraphs and the choice of words, therefore, make it possible to conclude without 
dispute that legislation starts from the principle that only in the absence of a decision from the State 
where the head office is incorporated would a measure by the State where the actual head office is 
located, be taken into consideration.  
 
(65) Recognition of a decision from the place where the head office is incorporated is not expressly 
referred to in subparagraph 1 of art. 37g LB. This subparagraph deals in the first instance with the 
jurisdiction of FINMA to take a decision on the recognition of a foreign decision relating to the 
insolvency of a banking institution. Introduced by the new decision dated 3 October 2003, it was a 
matter here of reflecting on an international scale, the desired solution on a national scale, namely 
the transfer of jurisdiction for pronouncing bankruptcy and conducting the associated liquidation 
procedure from the cantonal authorities to the former Federal Banking Commission (Message 
relating to the amendment of the Federal law regarding banks and savings banks dated 20 
November 2002, FF 2002 7476/7516; hereafter referred to as the “Message”).  
 
(66) On a systematic level, it should be pointed out that art. 37f and 37g LB are provisions that fall 
under both the banking legislation and also the legislation of international private law. The case in 
point is a matter of special standards, applicable to banks only, which is added to articles 166ss 
LDIP regarding international bankruptcy and which should be interpreted within this context.  
 
(67) According to art. 166 subpara. 1 LDIP, a bankruptcy decision delivered in the State where the 
debtor is resident will be recognised in Switzerland. For companies, the statutory head office is 
equivalent to domicile in accordance with art. 21 subparagraph 2 LDIP. In the absence of such a 
designation or a result that is inconsistent with Swiss public policy, the head office of a company is 
located where it is in fact administered, it being recalled that in general, the LDIP is hostile to the 
connecting factor of the actual head office, all the more so since the reservation of the fictitious 
head office based on the theory of fraudulent evasion of the law was abandoned with its entry into 
force (ATF 128 III 346/351; ATF 117 II 494, cons. 6c; Max Keller/Jolanta Kren Kostiewicz, ZK-
IPRG, 2 ed., art. 21, N6). Hence the LDIP does not set out the possibility of recognising a 
bankruptcy decision delivered in the State where the actual head office of the company is located 
(Paul Volken, ZK-IPRG, Art. 166, 2 ed., N51; Decision of the Federal Court 5P. 472/2004 of 23 
February 2005, cons. 5.2) and even if the matter remains controversial in matters of international 
bankruptcy (see Saverio Lembo/Yvan Jeanneret, The recognition of a foreign bankruptcy [Art. 166 
and subsequent articles LDIP]: inventory and practical considerations, SJ 2002 II 247/256 for a brief 
summary), the Federal Court sticks to the theory for the time being of incorporation as set out in the 
ATF 117 II 497 and as required by legislation. Such a systematic interpretation of art. 37g 
subparagraph 2 LB and within its context of standards of international private law, therefore, allows 
a rule and its exception to be defined for banking institutions.  
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The rule is that of recognition of an insolvency decision delivered by the State of the registered 
office of incorporation, and in its absence and exceptionally a decision of the State of the effective 
registered office will be able to be recognised.  With a desire to be exhaustive, it will be stated that 
art 167 para, 2 FAIPL [Federal Act on International Private Law] does not apply because it is a rule 
of conflict of jurisdiction on a domestic basis and not on an international level. 
 
(68) This conclusion is also corroborated by a historic and teleological interpretation of the 
standard.  Indeed, it emerges from the Message, transcribing word for word the related expert’s 
report (Streamlining and liquidation of banks, protection of depositors, Report of the Commission of 
Experts instituted by the Federal Department for Finances, October 2000, p.76), that the legislator 
intended to fill a gap in the FAIPL by introducing the possibility for the former CFB of also delivering 
recognition of a decision delivered by the State of the effective registered office, for the purposes of 
promoting better coordination of transnational insolvency proceedings.  The practice had in fact 
demonstrated that certain foreign authorities, like the former CFB, would sometimes open 
insolvency proceedings at the “real” registered office of the bank (Message p.7516).  The 
introduction of this possibility did not have the aim of radically modifying the system laid down by 
the FAIPL, but just to respond to a practical need on an international level in a well specified 
scenario (namely absence of decision from the State of incorporation).  Consequently, it is also 
justified under this angle to give priority to a decision delivered by the State of the statutory 
registered office. 
 
(69) This is all the more true since the imperatives of legal safety impose enabling litigants to base 
their decisions on clear and predictable standards, which would not be the case if recognition could 
be granted at the choice either of the State of the statutory registered office or the State of the 
effective registered office, without a certain framework being available to authorities and litigants to 
guide them in the examination of such a question (ATF 117 II 494, recital 6c; Frank Vischer; ZK-
IPRG, Art 157, N12).  Thus, recognition of a decision delivered by the State of the effective 
registered office would only be delivered in the absence of decision from the State of the registered 
office of incorporation. 
 
(70) For the receiver Janvey however, the registered office of SIB in Antigua is fictitious and 
artificial, with all decisions being made in the United States and the customer information 
additionally being kept there (p.1392 [25 to 28]).  He claims that SIB did not have the right to 
provide banking services to residents of Antigua and Barbuda.  Its results were fictitiously 
determined by Robert Allen Stanford and his henchman James Davis and most of its activities were 
outsourced (p.1391 [33 to 39]).  SIB was allegedly not really supervised by the Antiguan regulator, 
since its director was on the payroll of Robert Allen Stanford (p.1390 [43]).  The government of 
Antigua itself will have recognised that the effective administration of SIB took place from Houston 
(p.2294).  These circumstances, in his opinion, would justify treating the registered office of 
incorporation with disdain and recognising the decision of insolvency delivered by the effective 
registered office.  In short, the receiver Janvey is drawing on the theory of misuse of the law which 
prevailed before the FAIPL took effect. 
 
(71) As seen above (ch. 67), the FAIPL abandoned the theory of reservation of fictitious registered 
office (ATF 117 II 494, recital 6c; Gabrielle Kaufmann-Kohler/Antonio Rigozzi, Commentaire 
Romand LP, art 166 FAIPL, N27) to limit recognition, except in exceptional cases, to decisions 
delivered in the State of the registered office of incorporation.  Art 17 FAIPL (reservation of public 
policy) constitutes one of these exceptional cases (unlike the reservation of fictitious registered 
office, the other being absence of decision delivered by the State of incorporation) and makes it 
possible to ignore the statutory registered office when fundamental principles of Swiss company law 
appear to be breached pursuant to the law of the State of incorporation (Frank Vischer, ZK-IPRG, 
2nd ed, art 154, N32). 
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Vischer cites, for example, recognition of a decision entailing breach of the elementary rights of the 
minority shareholders of a company, but it could be considered that a decision which would totally 
exclude the liability of the members of the Board of Directors, such that they would not answer for 
their acts with regard to the shareholders or creditors, would infringe Swiss public policy.  
Generally, it should prove to be restrictive with the conditions of application of the reservation of 
public policy, as Swiss law does not aim to replace foreign law even in the event of differences in 
assessment (ATF 134 III 661/665; ATF 126 II 327/330). 
 
(72) In this instance, it emerges from the proceedings that SIB was not just a simple PO Box in 
Antigua, even if it is true that its activities were restricted there.  SIB had premises there and 
employed no fewer than 80 people there who were working on administrative and representation 
tasks (see above ch. 10 to 16).  Thus, this authority cannot agree with the receiver Janvey when he 
declares that the registered office of SIB in Antigua was only a front: SIB and its employees did 
actually exercise a banking activity in Antigua, even if this was limited to customer support, 
processing cheques and compliance.  Thus, the registered office of SIB in Antigua was not fictitious 
as the receiver Janvey claims, constituting more than just a PO Box.  Moreover, the fact that the 
Antiguan authorities recognise that SIB was in fact administered from Houston can easily be 
explained by the fact that the government of Antigua was currently subject to a class action by the 
coalition of victims of Robert Allen Stanford (p.1340 [49]) and that it was seeking to defend itself.  
Furthermore, even if SIB was administered from the United States, it nevertheless remains that its 
statutory registered office was based in Antigua and that it is subject to the law of this State.  
Application of art 17 FAIPL will not give any backup here for the receiver Janvey, because we can 
scarcely see in what way recognising the decision of the authorities of Antigua would entail breach 
of Swiss public policy (with regard to the reservation of public policy, see also below ch. 83). 
 
(73) The petition lodged by the liquidators Wastell and Hamilton-Smith concluding on the 
recognition of the decision of 17 April delivered by the authorities of Antigua and Barbuda will 
therefore be examined in the first instance.  It is only if its recognition cannot be delivered that the 
petition of the receiver Janvey, based on the existence of an effective registered office and on the 
reservation of the fictitious registered office, could be examined and, while all conditions necessary 
to the recognition are fulfilled, accepted. 
 
M. Conditions of recognition with regard to the petition of the liquidators Wastell and 
Hamilton-Smith 
 
(74) According to art 166 FAIPL, applicable in complement to arts 37f and 37g BL [Banking Law], a 
foreign decision of insolvency is recognised where the recognition does not breach Swiss public 
policy, where reciprocity is guaranteed and where the insolvency in accordance with the foreign law 
is intended to be universal.  Pursuant to art 29 para. 1 letter a and b and art 167 para. 1 FAIPL, the 
petition for recognition must be accompanied by a full and authentic certified copy of the decision, 
which must additionally be enforceable. 
 
(75) Full and authentic certified copy of the decision.  Pursuant to art 3 of the Hague Convention 
Abolishing the Requirement of legalisation for Foreign Public Documents, entered into in The 
Hague on 5 October 1961 (hereinafter the “Convention”; RS 0 172 030 4), the only formality that 
can be demanded to certify the veracity of signature, the capacity in which the signatory has acted 
and, where applicable, the identity of the seal or stamp borne by this deed, is the apposition of the 
apostille as defined in art 4, issued by the competent authority of the State from where the 
document is issued.  The apostille is issued on the document itself in accordance with the template 
to the Convention (art 4). 
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According to the indications featuring on the official site of The Hague Conference on International 
Private Law (http://hcch.e-vision.nl/index_fr.php?act=text.display&tid=37), Antigua and Barbuda 
declared that it considered itself to be bound by the Convention dated 1st May 1985.  Still according 
to the information available on the said website, the authority of Antigua and Barbuda with 
jurisdiction to deliver the apostille is the “Registrar of the High Court of Antigua”. 
 
(76) The liquidators Wastell and Hamilton-Smith submitted to the case on 16 June 2009 an original 
copy of the decision of 17 April 2009, complete with the apostille of The Hague in accordance with 
the template featuring in appendix to the Convention and issued by the Registrar of the High Court 
(ch. 30 above), such that the first condition for recognition is considered to be fulfilled. 
 
(77) Enforceable nature.  The enforceable nature of a decision must not be confused with its 
authority of res judicata or its unappealable nature (ATF 126 III 101, JdT 2000 II 41/45).  Any 
decision which produces typical effects of insolvency shall be enforceable (Gabrielle Kaufmann-
Kohler/Antonio Rigozzi, Commentaire Romand LP, art 166 FAIPL, N46), such as disinvestment of 
the insolvent party, creation of the body of creditors, or suspension of proceedings or trials 
underway.  The suspensive effect of any appeal must also be taken into account in assessment of 
the enforceability of the decision.  In principle, the requesting party must produce a certificate of 
enforceability, but the enforceable nature of a decision may also arise from the text of the decision 
itself or be demonstrated by the relevant legal provisions and the related case law (Gabrielle 
Kaufmann-Kohler/Antonio Rigozzi, Commentaire Romand LP, art 166 FAIPL, N49). 
 
(78) According to the liquidators Wastell and Hamilton-Smith, the enforceable nature of the decision 
emerges directly from its text (p. B126).  They also explain that according to the applicable Civil 
Procedure Rules, such a decision is immediately enforceable, with an appeal not entailing any 
suspensive effect except where ordered by the Court (p. B125).  The topical provisions have been 
submitted to the case (p. B69 and B1051).  According to an affidavit issued by a barrister of 
Antigua, suspensive effect was not granted to the receiver Janvey when he was authorised, on 22 
July 2009, to appeal against the decision for insolvency.  The American receiver declared that the 
liquidators Wastell and Hamilton-Smith had not demonstrated the enforceable nature of the 
decision (p.1375), with two appeals pending; he did not however allege having obtained suspensive 
effect in relation to its appeal, nor that this had been ordered in relation to the appeal lodged by a 
former customer of SIB. 
 
(79) In this instance, it emerges from the Civil Procedure Rules submitted to the case that the 
decision was immediately enforceable (art 42.8 of the Civil Procedure Rules 2000 – p.B69) and that 
an appeal does not entail a suspensive effect (art 62.19 (a) of the Civil Procedure Rules 2000 – 
p.B1051).  The enacting clauses of the decision additionally stipulate immediate effect (p.B12 [31]), 
in express terms (“This Order shall take effect from the date hereof”.)  The receiver Janvey has not 
demonstrated that the two aforementioned appeals have received suspensive effect.  
Consequently, the authority shall uphold that the decision of 17 April 2009 from the High Court of 
Antigua and Barbuda is enforceable. 
 
(80) Reciprocity.  According to art 166, para. 1, letter c FAIPL, a decision of insolvency can only be 
recognised in Switzerland if reciprocity is guaranteed in the State in which it is delivered.  
Reciprocity is limited to decisions of the same type and, in this instance, against a similar entity. 
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(81) To establish that reciprocity is given in this case, the liquidators Wastell and Hamilton-Smith 
lodged a legal opinion written on their request by the Institut Suisse de Droit Comparé (p.B694 to 
B699), and an attestation from the Ministry of Legal Affairs acting through the office of the Attorney 
General of Antigua and Barbuda (p.B275 to B277).  The receiver Janvey raises that the signatory of 
this declaration is also chairman of the Financial Services Regulatory Commission, authority having 
appointed the Antiguan liquidators, which could raise doubt as to its impartiality (p.2242).  He later 
explains that a foreign judgement cannot be recognised in Antigua in the absence of a treaty with 
the country in which the decision is delivered, which is the reason why the American decision 
concerning SIB was not recognised by the High Court of Antigua (p.1374), and that this absence of 
reciprocity is even vaunted on one of the official websites of the government of Antigua (p.2298). 
 
(82) It in fact emerges from the attestation of the Ministry of Legal Affairs of Antigua submitted to 
the case that the recognition of a foreign decision for insolvency in Antigua is firstly exercised on 
the basis of an international treaty to which Switzerland is not party (p.B275), which the Institut 
Suisse de Droit Comparé also states (p.B698 [2nd paragraph]).  However, both the aforementioned 
attestation and the legal opinion specify that in the absence of treaty, the courts of Antigua and 
Barbuda will refer to the British Common Law to decide on a measure of recognition.  Pursuant to 
this, a foreign insolvency decision delivered with regard to a banking institution will be recognised 
providing the decision is delivered by the State of the registered office of incorporation of the 
corporate entity in question and, when it relates to a bank, is subject to surveillance by the 
competent banking authorities (p.B275 and B693 [2nd paragraph]).  The legal opinion and the 
attestation, according to a reasoning developed identically, thus both conclude on the existence of 
reciprocity between Switzerland and Antigua and Barbuda, with the attestation even using express 
terms.  Admittedly, the receiver Janvey has refused recognition of the decision delivered by the 
District Court of North Texas owing to absence of reciprocity (p.1387 [75]) and has submitted to the 
case documents aiming to demonstrate this (p.2298), but he does not manage to demonstrate that 
the reciprocity does not exist with Switzerland.  Indeed, the decision of non-recognition delivered by 
the courts of Antigua was delivered under circumstances at the very least exceptional insofar as the 
same Court was referred with a petition for liquidation of SIB from the local authorities and a petition 
for recognition of a decision delivered by a foreign authority.  Next, the declarations on the website 
of the authorities of Antigua and Barbuda must be understood to be “bait” not systematically 
reflecting the legal reality or being limited to precise “asset protection” cases (protection of assets 
against the claims of creditors, tax authorities or heirs).  In reality, what is key in this case is the 
submission to the case by the liquidators Wastell and Hamilton-Smith of a sovereign deed delivered 
by a sovereign authority, for which FINMA has no reason to doubt the grounds, and a legal opinion 
delivered by a federal institute whose impartiality is also not questioned.  On the basis of these 
documents, and in spite of the allegations to the contrary by the receiver Janvey, FINMA can 
conclude on the existence of reciprocity between Antigua and Barbuda and Switzerland. 
 
(83) Absence of breach of public policy.  The recognition of a foreign decision is ruled out in the 
event of breach of public policy.  Thus a decision would not be recognised if it fundamentally 
conflicted with the Swiss conceptions of justice, either owing to its material content or owing to the 
procedure from which it arises; in this way, material public law can be distinguished from procedural 
public law. In this latter respect, the FAIPL demands respect for the fundamental procedural 
guarantees which arise directly from the Constitution, namely the right to a fair trial and the right to 
be heard (ATF 126 III 327, recital 3 and the references cited).  In the examination of the criterion of 
material public policy, rather than clinging to the decision itself, it should be verified whether the 
recognition and execution of the decision per se is compatible with Swiss public policy (ATF 126 III 
101, JdT 2000 II 41/49; (Commentaire Romand LP, Gabrielle Kaufmann-Kohler/Antonio Rigozzi, art 
166 N54ss). 
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(84) According to the receiver Janvey, recognition of the insolvency decision of 17 April 2009 with 
regard to SIB allegedly entails breach of material public policy.  Indeed, he claims that only the 
creditors of SIB will be able to participate in its compulsory liquidation, to the exclusion of the other 
people harmed by Robert Allen Stanford and the Stanford Group.  As SIB forms part of a group, it 
would be justified to allocate its assets to the overall satisfaction of all creditors of the Stanford 
Group (p.1377 and 1378), in the absence of which the creditors of SIB would be unduly advantaged 
in relation to the others. 
 
(85) This argument is not convincing.  Even if the companies of the Stanford Group were 
particularly interlinked, it is hard to see how the separate liquidation of each of them would breach 
Swiss material public policy, all the more since Swiss legal policy does not apply the institution of 
group insolvency.  In a similar case in Switzerland, each company would be liquidated 
autonomously, without anybody being able to conclude that some creditors were unduly 
advantaged in relation to others.  Moreover, removing the legal personality of SIB would amount to 
withdrawing the privilege of the banking creditors of SIB and putting them in the body of creditors of 
the Stanford Group, in which most would not benefit from any privilege. 
 
(86) The receiver Janvey later declares that the petition of the liquidators Wastell and Hamilton-
Smith pursues an exploratory aim, incompatible with public policy, for the purposes of finding out 
the assets of SIB in Switzerland (p.1376 [4th paragraph]).  And yet, again, the argument is not 
convincing.  The liquidators Wastell and Hamilton-Smith seek to obtain recognition of the liquidation 
measure delivered in Antigua in compliance with their mandate.  It can be noted that the receiver 
Janvey himself lodged petitions for recognition in Switzerland, England, Canada and Antigua 
without anybody being able to conclude that he was pursuing an exploratory purpose. 
 
(87) The receiver Janvey lastly declares that the decision of 17 April was delivered in breach of 
procedural public policy since he was not regularly summonsed nor could he exercise his right to be 
heard (p.1375 and 1376).  The fact that he was authorised to appeal against the decision did not 
have the effect of compensating for the breach of his right to be heard because, “considering the 
circumstances, one has the right to be relatively pessimistic with regard to the real possibilities and 
results of this intervention” (p.1375). 
 
(88) And yet it emerges from the decision of 17 April and its recitals that not only did the receiver 
Janvey present his arguments at the court by “amicus curiae”, but that his counsel was able to 
participate in the hearings preceding the decision (see above ch. 23).  Furthermore, his capacity of 
party was examined by the Court in order to be definitively rejected in a ruling of 24 April 2009 (ch. 
26).  Under these conditions, it must be concluded that there was no breach of procedural public 
policy, because the receiver Janvey was able to cite his arguments, participate in hearings and 
have his petition examined.  It is hard to see here any breach of the right to be heard or the right to 
be regularly summonsed. 
 
(89) Universal nature.  It emerges from the enacting clauses of the decision of 17 April 2009 (ch. 
24) that all assets belonging to SIB, regardless of their location, were apprehended by the 
insolvency proceedings to the benefit of all creditors.  As the effects of the insolvency were not 
being limited only to the territory of Antigua and Barbuda, the condition of universal intention of the 
insolvency proceedings is thus fulfilled. 
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(90) According to the above, the insolvency decision delivered in Antigua on 17 April 2009 fulfils all 
the conditions set for the recognition of such a deed in Switzerland.  The recognition will thus be 
pronounced. 
 
N. Opening of ancillary insolvency, determination of jurisdiction and the circle of preferential 
creditors 
 
(91) When FINMA recognises a foreign liquidation measure in compliance with art 37g BL, the 
provisions of the OFB-FINMA are applicable to assets in Switzerland (art 10 para. 1 OFB-FINMA).  
It ensues that FINMA will pronounce the ancillary insolvency proceedings relating to all assets 
belonging to SIB in Switzerland. 
 
(92) According to art 10 para. 2 of the OFB-FINMA, FINMA must also fix the unique jurisdiction of 
the ancillary insolvency proceedings in Switzerland and determine the circle of preferential creditors 
in accordance with art 37g BL.  The jurisdiction is that of the place of location of the assets 
belonging to the insolvent party (CFB Bulletin 48 p.290 [33]). 
 
(93) It emerges from the documents submitted to the case that SIB has several bank accounts 
opened mainly in Geneva (see above ch. 17).  With regard to receivables against a banking 
institution, it is considered that the place of location of the assets is where the account is opened.  
Pursuant to this, the jurisdiction of the insolvency proceedings is thus fixed in Geneva. 
 
(94) FINMA can decide to authorise foreign preferential creditors to participate in the statement of 
settlement of interests of the ancillary insolvency proceedings (art 37g para. 3 BL).  And yet, insofar 
as two States are already claiming sovereignty over the insolvency of SIB and it is possible that two 
procedures for settlement of interests and distribution can be conducted in parallel, having foreign 
preferential creditors participate in the ancillary insolvency proceedings in Switzerland would 
certainly lead to a high level of uncertainty and legal complexity that should be avoided.  
Consequently, only creditors domiciled in Switzerland shall be authorised to participate in the 
statement of settlement of interests in Switzerland. 
 
O. Appointment of liquidators 
 
(95) When FINMA opens ancillary insolvency proceedings, it appoints one or more liquidators 
whose task is to determine the extent of the assets in Switzerland and to draw up the statement of 
settlement of interests (art 33 para. 2 BL).  In simple cases, FINMA may waive the right to appoint a 
liquidator and conduct the ancillary insolvency proceedings itself. 
 
(96) In this instance, it appears that the ancillary insolvency proceedings can be conducted 
successfully by the FINMA, which will nevertheless reserve the right to appoint one or more 
liquidators if necessary. 
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P. Immediate execution 
 
(97) Pursuant to art 39 letter c in relation with art 55 PA, FINMA may decide on the immediate 
execution of this decision.  Opening of insolvency proceedings and the related effects have the 
aims of protection and equality of treatment of creditors.  In order for these aims to be achieved, it is 
essential that the measures ordered are valid without delay.  As for opening insolvency proceedings 
according to the LP, this decision must be immediately enforceable (Flavio Commetta in 
Commentaire Romand Poursuite et Faillite, art 174, N 15). 
 
Q. Costs 
 
(98) Pursuant to art 5 para. 1 letter a of the FINMA order on emoluments and fees (Oém-FINMA; 
RS 956 122) in relation with art 15 LFINMA, any person who instigates a decision from FINMA is 
bound to pay emoluments.  Pursuant to art 8 para. 3 Oém-FINMA, the emolument due by way of 
procedural costs is fixed at CHF 20,000 for each of the parties, which shall be offset by the 
advances on costs already paid. 

Case 3:09-cv-00721-N   Document 69    Filed 06/18/10    Page 138 of 140   PageID 2466



The Autorité de Surveillance des Marchés Financiers FINMA decides: 
 
 

1. The decision of the High Court of Justice of Antigua and Barbuda, dated 15th April 2009, 
entered on 17 April 2009, is recognised in Switzerland; 

 
2. The ancillary insolvency of Stanford International Bank Limited (in liquidation) in Antigua 

and Barbuda is ordered.  These proceedings were opened on 
 

8 June 2010 at 08:00 
 

3. The jurisdiction of the insolvency is based in Geneva; 
 
4. The Autorité de Surveillance des Marchés Financiers FINMA shall act as liquidator of the 

ancillary insolvency of Stanford International Bank Limited (in liquidation)  and shall 
represent the body of creditors in insolvency; 

 
5. Only creditor/pledgees and preferential creditors domiciled in Switzerland at the time of 

delivery of the decision are accepted to participate in the statement of settlement of 
interests of the ancillary insolvency proceedings; 

 
6. Figures 1 to 5 of these enacting clauses shall be published on 18 June 2010 on the FINMA 

website and in the Feuille Officielle Suisse du Commerce (FOSC), along with the call for 
creditors; 

 
7. Figures 1 to 6 of these enacting clauses are immediately enforceable; 

 
8. The petition for recognition of the decisions of 16 February and 12 March 2009 of the 

United States District Court for the Northern District of Texas Dallas Division is rejected 
insofar as it is admissible; 

 
9. Procedure costs of CHF 40,000 shall be payable half by each of the parties and shall be 

offset by the advances on costs already paid; 
 
 
 
 
The Autorité de Surveillance des Marchés Financiers FINMA 
 
 
 
 
 
Dr Patrick Raaflaub    Daniel Roth 
Director     Member of the extended management 
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Methods of appeal 
 
An appeal may be lodged with the Federal Administrative Court (case postale, 3000 Berne 14) 
within a period of 30 days from notification of this decision. 
 
 
Notification to: 
 
Ralph Steven Janvey, represented with election of domicile in his Office by Me Birgit Sambeth 
Glasner, Etude Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Geneva (by fax and registered 
letter with acknowledgement of receipt); 
 
Nigel John Hamilton-Smith and Peter Nicolas Wastell, represented with election of domicile in 
his Office by Me Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, PO Box 6045, 1211 
Geneva 6 (by fax and registered letter with acknowledgement of receipt). 
 
For information to: 
 
Bank Julius Bar & Co AG, Bahnhofstrasse 36, PO Box 666, 8010 Zurich (enacting clauses only 
by fax and registered letter); 
 
RBS Coutts Bank AG, Stauffacherstrasse 1, PO Box, 8022 Zurich (enacting clauses only by fax 
and registered letter); 
 
Société Générale Private Banking (Suisse) SA, Rue de la Corraterie 6, PO Box 5022, 1211 
Geneva 11 (enacting clauses only by fax and registered letter); 
 
Banque Franck, Galland & Cie SA, Rue Toepffer 1, PO Box 3254, 1211 Geneva 3 (enacting 
clauses only by fax and registered letter). 
 
 
For information on 18 June 2010 to: 
 
Office des Faillites de Genève, chemin de la Marbrerie 13, PO Box 1856, 1227 Carouge 
(enacting clauses only by fax and registered letter). 
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